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CPI Nl ON AND ORDER

The Adm ni strator has appealed fromthe oral initial
deci sion of Adm nistrative Law Judge Wlliam R Millins, rendered
at the conclusion of an evidentiary hearing on March 14, 1995.1
The | aw judge found that the Adm nistrator did not prove by a
preponderance of the evidence the allegations set forth in the

suspensi on order (conplaint) that respondent violated section

'An excerpt fromthe hearing transcript containing the
initial decision is attached.
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91.119(b) of the Federal Aviation Regulations ("FAR " 14 C.F.R
Part 91),2 and reversed the Administrator's 90-day suspension of
respondent's airman certificate. After careful review of the
record and evi dence, we have deternmined to remand the case.?®
The suspensi on order all eged:
1. You hold Private Pilot Certificate Nunber 502627115.

2. On April 10, 1994, you acted as pilot-in-conmand of
civil aircraft N9178U, a Red and White Cessna 150M

3. On April 10, 1994, during the above[-]described flight,
you operated N9178U over the congested area of Horace,
North Dakota, at an altitude of less than 1,000 feet
above the highest obstacle within a horizontal radius
of 2,000 feet of the aircraft.

In his answer to the conplaint, filed Decenber 8, 1994,
respondent admtted all three allegations. He later admtted
that: 1) he was the owner of N9178U, a red and white Cessna
150M on April 10, 1994; 2) on April 10, 1994, N9178U nade one

flight; and 3) he was the pilot-in-command of that flight.*

°The regul ation reads, in pertinent part:
§ 91.119 Mninumsafe altitudes: General.

Except when necessary for takeoff or |anding, no person
may operate an aircraft below the follow ng altitudes:
* * * *

(b) Over congested areas. Over any congested area of
acity, town, or settlenent, or over any open air assenbly
of persons, an altitude of 1,000 feet above the highest
obstacle within a horizontal radius of 2,000 feet of the
aircraft.

3The Administrator subnitted a brief on appeal. Respondent,
pro se, did not reply.

‘Respondent al so stipulated that the official tine of sunset
on April 10, 1994, in Horace, North Dakota, was 8:07 p.m CDT and
the tinme of darkness was 8:37 p.m CDT.
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(Respondent's response to interrogatories, dated March 14, 1995.)

At the hearing, the Admnistrator first offered the
testinmony of Eric Flaten, who stated that, on Sunday, April 10,
1994, he and his wife, Regina, saw, fromtheir backyard, a red
and white Cessna flying at an altitude of about 100 feet above
t he ground, or about 50 feet above the 50-foot trees, and that
the aircraft made five or six passes in 10 m nutes over the
nei ghbor hood.® (Transcript (Tr.) at 20-22.) He stated that the
aircraft cane in at a slightly higher altitude, then dropped
down, reduced power, glided over one part of the neighborhood,
then the pilot gave the aircraft nore power, and repeated the
process, circling in a figure eight pattern.®

M. Flaten further testified that he had noticed a | ow
flying aircraft a week or two before, called the flight tower at
Hector Field, and was told that nothing could be done unless he

got the identification nunber and knew the exact tinme the | ow

°Al t hough not current, M. Flaten is a private pilot and was
a former Arny airborne nedic, where he gained experience in
estimating distances.

®While referring to a map of the area on which his and
respondent’'s houses had been marked, M. Flaten testified as
fol |l ows:
[ The aircraft] was on an easterly heading, and then it
woul d swing around to the north, then cone around and
make anot her easterly heading. It was basically doing
like a figure eight, but would always fly east about
over this house right here, Nohrenberg's house, then
swi ng around and one or two tines it went around to the
right. Most of the tinmes it went to the left.

(Tr. at 20-21, Exhibit (Ex.) J-2.) \Wen asked if he observed the
aircraft doing any touch and goes, M. Flaten replied, "No, he
was flying right over town. There is no airstrip here.” (Tr. at
23.)
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flight occurred. Pursuant to that instruction, when M. Flaten
saw the lowflying aircraft on April 10, he ran into his house,
got a piece of paper, canme outside, "very clearly"” saw the
aircraft identification nunber, N9178U, wote it down and then,
to be sure it was accurate, he and his w fe checked the nunber
three tines as the aircraft circled approximately 100 feet
overhead. (Tr. at 23-24.) He deliberately noted that the | ow
flight occurred between 7:25 and 7:35 p.m Regina Flaten then
testified that she too saw the snall red and white airplane
around 7:30 p.m on April 10, 1994, flying just above the
treetops, and that she and her husband could read the
identification nunber clearly. (Tr. at 33.)

The next day, M. Flaten called the Fargo Flight Standards
District Ofice (FSDO and described the low flight to Ver
Addi son, an FAA Inspector.’ (Tr. at 26-27, Ex. A-3.) He and his
wi fe then each sent a letter to the FSDO rel ayi ng what they had
seen, including a description of the aircraft and its
identification nunber. (Exs. A1, A-2.) M. Flaten also
testified that he did not know respondent, had never been to the
West Fargo Airport, and had never before identified the nunber

"N9178U" on an aircraft. (Tr. at 25-28.)

‘M. Addison also testified about the tel ephone conversation
he had with M. Flaten on April 11, 1994, and stated that he nade
a witten record of the call afterward. (Ex. A-3.) That record
is consistent wwith M. Flaten's testinony. Also, in a subsequent
t el ephone conversation about the matter, M. Flaten again
confirnmed that he had seen that aircraft identification nunber on
April 10, and that, in his opinion, the flying that he observed
was not for the purpose of takeoff or landing. (Ex. A-7.)
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Wiile followi ng up on the conplaint, M. Addison spoke with
Keith Schonert, the owner of West Fargo Aviation, the fixed-base
operator at the West Fargo Airport.® In a tel ephone conversation
on April 11, M. Schonert told himthat he had seen respondent at
the airport on April 10 preparing his aircraft for flight
sonmetime between 7:00 and 7:30 p.m?® (Tr. at 43.)

M. Addison sent a letter of investigation, dated April 20,
1994, to respondent and subsequently had a tel ephone conversation
with himon April 28. Al nost immed ately afterward, he wote
the foll owm ng summary of the call

M . Nohrenberg expl ained that he had flown on the

evening in question, with a friend fromHorace, but his

flight had been approximately 45 mnutes |ater than the

one observed in the violation. M. Nohrenberg al so

stated that he had fl own over Horace, but had not been

very low. He stated that he had nmade a practice

approach to a private grass strip just west of Horace,

across the Sheyenne River, but had not | anded because

the field | ooked soft.

(Ex. A-5.) M. Addison then asked respondent for a witten
statenment about the flight. 1In his letter, dated April 30, 1994,
respondent said that he too saw a red and white Cessna flying

over Horace on April 10, once in md-afternoon, and agai n about

8w . Addision estimated that between 15 and 25 aircraft were
based there. (Tr. at 42.) He also estinated that the West Fargo
Airport is between 12 and 14 mles fromthe town of Horace. (Tr.
at 52.)

M. Schonert testified that he had not seen respondent at
the airport, but had seen respondent’'s aircraft depart the
runway. (Tr. at 64-65.) He also stated, however, that he could
not renmenber all the details now, alnost a year |ater, although
he was sure that on the day after the event, his description to
t he FAA inspector of what he had seen woul d have been accurate.
According to the record of that call, M. Schonert said he
"noticed M. Nohrenberg flying his aircraft.” (Ex. A-3.)
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7:00-7:30 p.m (Ex. A-6.) He related that the plane was
"awfully low," but he did not see the "N' nunber. At about "7:45
or so," respondent wote, he and his neighbor left his house for
the West Fargo Airport. He further expl ained:

[We flew over Horace then back to W Fargo, did sone

touch and goes, and called it an evening. But we were

never close to the ground or trees, other than an

aborted | andi ng at Dean Benson's strip.

M. Addi son estimated that Dean Benson's airstrip, which
runs north to south, is about 1%to 1% mles fromthe west edge
of Horace, about 2 miles fromthe grain elevators.* (Tr. at 53-
54.) He also estimated that it would probably take respondent
40-45 mnutes to get fromhis hone to lift-off. (Tr. at 56.) He
concluded that if respondent left his home at 7:45 p.m, he would
have been at the grass strip between 8:25-8:30 p.m According to
M. Addi son, a takeoff fromDean's strip would not necessitate
flying over Horace. (Tr. at 57, 117.)

In his defense, respondent maintained that, while he did

operate his aircraft on April 10 over the town of Horace, it was

®These estimtes could not be verified by consulting the
map (Ex. J-2) because the air strip was |ocated in an area that
was not depicted on the map. M. Addison drew an arrow to
indicate in what direction the air strip would be |located, in
relation to the map. (Tr. at 53.) However, it is unclear from
the record exactly where he was estimating that the air strip was
| ocat ed.

Respondent's passenger stated she could not estimate the
distance. (Tr. at 84.) Respondent testified that there is a
di version (body of water) about a mle west of Horace, there is a
"mle road" at the westerly edge of the diversion, there is
another mle road to the west, and i medi ately west of the second
mle road is Dean Benson's air strip. (Tr. at 99-100.) No one
el se testified to the distance of Dean Benson's air strip from
the town of Horace.
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significantly later than 7:30 p.m and was not at a |low altitude,
except when necessary for takeoff or landing.' He explained
that he had seen a red and white Cessna 150 flying | ow over his
nei ghborhood in the afternoon and again |ater, shortly after
7:00, and then again sonmetine before 7:30.' (Tr. at 92-93.) He
testified that he then drove with a nei ghbor to the Wst Fargo
Airport, a ride that took 15-20 minutes.®™ (Tr. at 93.) Upon
arriving at the airport, they |ooked at the five other airplanes
in the carousel hangar, took respondent's airplane out, perforned
a wal k-around and run-up, proceeded out onto the runway at 7:55
p.m, and took off around 8:00. (Tr. at 94.) They went out
toward a grass landing strip west of town, but did not |and
because he saw water on the field and thought it was too soft,
instead performng a touch and go. As he pulled up the aircraft,

he noticed a crop duster at |least a mle ahead, so he turned and

“n witten interrogatories, the Adm nistrator asked
respondent to list the tine and | ocation of takeoff and | anding
of the flight. He replied, "takeoff from Wst Fargo N.D. [at]
7:55 p.m A touch & go at Benson[']s strip, |landing at West Fargo
N.D. at about 8:20 p.m"

“He stated the aircraft "had a two-toned red stripe and a

little black one.” (Tr. at 92.) He guessed that there are a few
airplanes like that in the area, and he "couldn't even begin to
guess whose plane it was." (1d.) Respondent's wife testified

t hat she and her husband saw a snmall red and white plane flying
| ow near their house sonetine after 7:00 p.m (Tr. at 67-68.)

Respondent's house is about 1,300 feet fromthe Flatens
house. (Joint Ex. 2.)

BIn his April 30th letter to M. Addison, respondent stated
that he and his neighbor left for the West Fargo Airport at "7:45
or so." (Ex. A-6.) At the hearing, respondent stated that the
time he told M. Addison during their tel ephone call was an
approxi mation, but that he said it was past 7:30. (Tr. at 101.)



8
fl ew over Horace at an altitude of less than 1,000 feet.' (Tr.
at 95-96.)

Three of respondent's neighbors testified that they saw a
small red and white aircraft fly over their nei ghborhood on Apri
10, 1994, but that they knew it was not respondent because he was
outside in his front yard at the time. "

The | aw judge found that the Adm nistrator did not prove the
all egations in the conplaint by a preponderance of the evidence.

He stated, contrary to what we understand fromthe record, that
nost of the facts were undi sputed, yet seem ngly recogni zed t hat
witness credibility was the key to the case. (Initial Decision

at 123, 132.) However, while appearing to specifically find the

“Respondent testified that he pulled the aircraft up and
turned left.

[AJ]t the tine that we turned to a heading of 90
degrees, our left turn, a left 90-degree turn, [the
crop duster] would have probably been still a mle
ahead of us, and about 12:00, about straight ahead, and
according to the tower it was noving sout heast to
northwest. And so we just turned, nmaintaining, you
know, clinb air speed, full power clinb, and we went
over Horace.

(Tr. at 95.) They flew straight over Horace, over the water
tower, made one turn, and went directly back to Wst Fargo
Airport, where they did one touch and go and one full stop. (Tr.
at 96.)

Hi s passenger offered a simlar account of the facts except
she did not renenber seeing another airplane as they clinbed from
the grass strip. (Tr. at 83-84.) Regarding the timng of events
before the flight, she estimated that they tal ked about the other
pl anes at the hangar for 10-15 m nutes, then took another 10-15
mnutes to prepare the aircraft for flight. (Tr. at 87.)

“One nei ghbor stated that he saw the aircraft between 7:00-
7:15 p.m, the other saw it between 7:15-7:45, and the third did
not testify to a tinme. (Tr. at 69-79.)
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Fl atens' testinony to be credible, or at | east nore credi ble than
the testinony of some of the other witnesses,'® he neverthel ess
concl uded that there was insufficient evidence to show that
respondent operated the aircraft that the Flatens had seen, even
though "it may very well have been respondent's aircraft."?'’

(ld. at 134.) He then discussed the flight that respondent

%I n assessing the evidence, the |aw judge stated:

[1]n the general schene of things, M. Nohrenberg and
his wi fe probably have sonething to gain, and so if you
measure the testinony of the Flatens against the

Nohr enbergs, all other things being equal, | would have
to attach nore weight to the Flatens' testinony sinply
because they have nothing to benefit fromthis.

(Initial Decision at 133.) He also found that respondent's
passenger "probably had sonmething to gain" fromoffering
testinmony favorable to respondent. Id.

"Regarding the Flatens' testinmony, the |aw judge stated,
"I certainly don't believe that M. [and] Ms. Flaten have
anything to gain by comng to court and taking the tinme out of
their schedules to testify as they have today." (Initial
Decision at 132.) He further expl ained:

"I think the testinony is clear that the Flatens saw an
aircraft and that the tail nunber, they believed, was
the sane tail nunber as on M. Nohrenberg's aircraft.
But at the tine that they sawit, these other w tnesses
saw M. Nohrenberg in his front yard

As to the incident that occurred as the Fl atens have
testified toit, |I can only conclude that, at best, it
may be a toss up, the burden being on the Adm nistrator
to establish that evidence by a preponderance of the
evi dence that M. Nohrenberg was operating that
aircraft that they saw that evening. And it may have
very well have been his aircraft, but | believe the
testinmony is that he was in his front yard working on
hi s barbecue grill about that time frame, and so
therefore I amjust not convinced that it has been
established that he was flying the aircraft.

(1d. at 133-34.)
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adm tted having made, and whether that flight was in violation of
91.119(b). He found that it was not.

We are puzzled by the |law judge's conclusions, in that they
are inconsistent with the evidence and his own credibility
determnations. He did not find that the Flatens were m st aken
about the aircraft they saw, the tinme, or the aircraft
identification nunber. 1In fact, it appears that the |aw judge
bel i eved soneone ot her than respondent had operated the flight
that the Flatens witnessed. This theory, however, was never
mentioned at trial and is unsupported by the evidence. M.
Schonert saw respondent's aircraft depart the airport between
7:00 and 7:30 p.m the Flatens saw the red and white Cessna and
recorded the nunber "N9178U' between 7:25 and 7:35 p.m Yet,
respondent testified that he and his passenger arrived at the
ai rport, discussed the several other aircraft at the hangar, and
performed a preflight. H's passenger testified that they
di scussed the other aircraft for 10-15 m nutes, and that the
ensui ng preflight inspection took another 10-15 m nutes.
Respondent maintains that they then taxied at 7:55 and took off
at about 8:00 p.m Thus, it is inpossible for N9178U to have
made the flight that the Flatens wi tnessed and the flight that
respondent asserts he comenced 20 minutes later.!®

In short, the initial decision engenders several questions.

No evi dence was presented to suggest that anyone el se had
access to respondent's aircraft or that respondent noticed
i ndications during his preflight check that his aircraft had just
been fl own.
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For exanple, since the |l aw judge found the Flatens' testinony
credible, how can their testinony be reconciled wth respondent’'s
adm ssion that he made one flight on April 10, in N9178U, the
sane aircraft that the Flatens saw? Even if soneone other than
respondent had flown his aircraft, the tinmes are irreconcil able.

If the timng of the events was as both the Fl atens and
respondent maintain, surely respondent would have noticed that
his aircraft had just been flown? In addition, although the |aw
judge found that respondent's admtted |ow flight was incident to
takeoff, that does not explain the three to four other |ow passes
w tnessed by the Fl atens.

G ven the substantial evidentiary inconsistencies either
created or left unanswered by the initial decision, but which
appear to be resol vable through a conscientious assessnent of al
of the relevant credibility issues, we cannot adequately review
the I aw judge's conclusion that the Adm nistrator did not neet
his burden of proof. W wll, therefore, remand the case to the
| aw judge for the issuance of a witten decision that fully
expl ai ns whatever disposition the |aw judge finds warranted
follow ng a reexam nation of the evidence of record.

ACCORDI NGY, IT IS ORDERED THAT:

The case is remanded to the | aw j udge.

HALL, Chairman, FRANCI S, Vice Chai rman, HAMMERSCHM DT and GOGLI A,
Menbers of the Board, concurred in the above opinion and order.



